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MURRAY AM, JOHN, Chief Adjudicator for South Australia, Adjudicate Today

71 The PRESIDING MEMBER: Welcome to the meeting of the Legislative Review
Committee. My name is Reggie Martin. | would like to start by acknowledging that the land we meet
on today is the traditional land of the Kaurna people and that we respect their spiritual relationship
with their country. We also acknowledge the Kaurna people as the traditional custodians of the
Adelaide region and that their cultural and heritage beliefs are still as important to the living Kaurna
people today.

My name is Reggie Martin and | am the Presiding Member of the Legislative Review
Committee. | would like to thank you for appearing before the committee this morning. The Legislative
Council has given the authority for this committee to hold public meetings. The proceedings are being
broadcast to the public online via the Parliament SA website. A transcript of your evidence today will
be forwarded to you for your examination for any clerical corrections.

Should you wish at any time to present confidential evidence to this committee,
please indicate and the committee will consider that request. Parliamentary privilege is accorded to
all evidence presented to a standing committee; however, withesses should be aware that that
privilege does not extend to statements made outside of the meeting. All persons, including members
of the media, are reminded that the same rules apply as in the reporting of parliament.

I would now like to introduce the other committee members. On my right is Mr Lee
Odenwalder, the member for Elizabeth; and Mr Alex Dighton, the member for Black. On my left is
the Hon. Connie Bonaros; the Hon. John Gardner, the member for Morialta; and the Hon. Nicola
Centofanti. We are joined by our secretariat staff, Mr Matt Balfour and Ms Maureen Affleck. If you
would like to start by introducing yourself and, if you would like to give an opening statement, you
are more than welcome to. We will then enter into some questions from the committee members.

Mr MURRAY: Thank you very much for the invitation. My name is John Murray, and
| am giving evidence as an experienced adjudicator who has adjudicated over 600 disputed payment
claims across all jurisdictions in Australia. | am also the person that the commonwealth had engaged
to review the security of payment laws in Australia and my report, which contained
86 recommendations, was released in early 2018. Since then, the state governments of Western
Australia, Victoria and New South Wales have amended their security of payment legislation to
incorporate many of the recommendations.

| am also the former CEO of national Master Builders, Master Builders Australia. |
believe | have extensive understanding of the building and construction industry in general, and in
particular relating to security of payment laws. | also believe that governments can play an important
role in advancing the interests of industry and in steering the industry to become more productive
and more ethical. Above all, governments should be a role model whenever they enter into contracts
with the private sector. Sadly, the amendments to the regulation which are the subject of today's
hearing fall well short of the leadership that | believe governments should show.

| now wish to make various comments, specific comments, in relation to the recent
amendments to the regulation. Firstly, there was no consultation with key stakeholders prior to the
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government making this amendment to the regulation. That was a shame because if such
consultations had been held prior to the enshrinement of the amendment, then the government would
have been advised that such a proposed amendment would have been unfair, contrary to the intent
of the legislative regime, and contrary to the interests of industry.

To be clear, under the amended regulation, the state government is now no longer
required to respond to a payment claim by way of a payment schedule because the contractor has
no entittement to make a payment claim under the act. That means that, where a contractor has
entered into a prescribed contract, the contractor cannot refer the disputed payment claim to a rapid
adjudication, and is therefore left to pursue its disputed payment claim through the long, drawn out
and expensive route of either arbitration or litigation.

Further, if a payment claim had not been paid by the due date of payment, the
contractor, unlike the case of a contract entered into with a private sector client, cannot suspend the
works. No other jurisdiction in Australia provides for such exemption. In fact, the neighbouring state
of South Australia to the east, Victoria, and to the west, Western Australia, have an express provision
that the Crown is bound by the act.

Secondly, the amendment fails to take cognisance of the high incidence of
subcontracting that characterises the industry. Most contracts entered into between the parties at
the higher end of the contractual chain are subject to the head contracting party subcontracting
aspects of the contract works or the contract services. What this amendment now means is that
where a party has entered into a prescribed contract with the state government, the contractor will
not be able to avail itself of the rapid adjudication process where the state government disputes a
payment claim and, accordingly, such a claim will have to be pursued either via arbitration or
litigation, yet, at the same time, such contractor will still have to meet its obligation to its
subcontractors.

A subcontractor, in relation to a disputed claim, can refer such a claim to
adjudication. If the subcontractor is successful, then the head contractor will have to pay the
subcontractor, leaving the head contractor to pursue the claim against the state government via the
drawn out and expensive route of arbitration and litigation—which may be heard many months, if not
years, later. How can such an outcome advance the interests of the head contractor or address the
head contractor's cash flow?

And, of course, if the head contractor does not have the cash to pay its
subcontractors then that will place the subcontractors under greater financial hardship, resulting in
further insolvencies in the industry. To deprive the head contractor access to a rapid adjudication
process in regard to disputed payment claims with the Crown but to subject the head contractor to a
rapid adjudication regime in respect of a disputed payment claim made by a subcontractor in relation
to the same claimed construction services, places the head contractor in a hopelessly invidious
position.

Thirdly the government's characterisation of project management or consultancy or
construction management agreements exceeding $4 million as somehow only capturing larger
contractors is fundamentally misplaced. Leaving aside the principle of a government seeking to carve
out its exposure to the security of payment legislative regime, the attempt to characterise any contract
it enters into with a contractor for an amount of $4 million or more, and thereby somehow suggest
that it does not apply to small businesses, is simply disingenuous.

It is not correct to suggest or label a party that enters into a contract of $4 million as
a large contractor, and to infer that the legislature did not contemplate that such a party should be
able to have the benefits set out under the legislative regime. It is also the thin end of the wedge,
leaving it open to prescribe further exemptions down the track. If $4 million why not, down the track,
$3 million?

Fourthly—and this is important—the process in which the amended regulation came
to be inserted deserves closer scrutiny, because under the South Australian Better Regulation
Handbook it is clear that a Regulatory Impact Assessment must be undertaken for proposed
regulation, and if the RIA indicates that there is a significant impact, including economic, then a Risk
Impact Statement must be undertaken.
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Now, | don't know whether there had been compliance with the government's own
guidelines, and whether an RIA or an RIS had been undertaken, but if there had been it would be
good from a transparency perspective to have that disclosed. If there had not been such compliance
then that is somewhat troubling.

Fifthly, the exemption has the effect of removing the statutory indemnity currently
given to adjudicators and/or an authorised nominating authority under section 31 of the act, where
an adjudication application had been made in relation to a contract that turns out to be a prescribed
contract. This is unfair, because the exemption will cover the circumstances where the adjudicator
and the ANA had acted in good faith. Again, if Adjudicate Today had been consulted before the
enshrinement of the regulations we would have drawn the government's attention to this issue. So
as an affected stakeholder, we are disappointed.

Finally, this amendment needs to be considered in its proper context, given the result
of the significant reforms that have recently been implemented by various state governments,
specifically in Victoria and Western Australia. This has left the South Australian construction industry
fairly much in its backwaters of securing security of payment for contractors who have carried out
construction work on state government projects.

It was only recently that South Australia offered so much hope to improve things for
the industry by way of two attempts to introduce a bill to enhance a security of payment regime, but
alas due to the proroguing of parliament this did not occur. Therefore, this amendment to the
regulation, done without consultation, is very much a leap backwards and therefore very, very
disappointing. I'm sorry if my statement is not as short as would have been desired, but I'm more
than happy to answer any questions.

72 The PRESIDING MEMBER: No, it's very good and provides some useful
information, so thank you for that. The floor is now open for questions to Mr Murray. Does anyone
have any questions?

73 The Hon. J.A.W. GARDNER: Really quickly, | don't have any questions, but | just
want to thank you for that and appreciate the work that you put into that and | think it's very useful to
have on the public record.

Mr MURRAY: Thank you.

74 The Hon. C. BONAROS: Thank you, Mr Murray. Can | just go back to a few of the
points that you have made and | think you have canvassed all the questions that the committee
probably has. But you did say that this is one step towards chipping away at that scheme. It's not just
a threshold question, is it? Given that this is a substantive change—and | suppose that's a question
for you—is this a substantive change and therefore something that is appropriately dealt with by
regulation and are you concerned that this opens the way for other changes, not just in terms of the
threshold but the categories that could potentially be removed from the scheme when it comes to the
Crown or otherwise in the future?

Mr MURRAY:: | started off by saying, look, governments should be role models and
governments have played that role in the past. Government contracts should be fair. Governments
should pay their contractors and their suppliers promptly and they usually do. It was government that
led the charge in terms of trying to demonstrate to the industry that prompt payment is important,
that small businesses matter, that in an industry that has such high incidence of subcontracting it is
important that there be an appropriate legislative regime with appropriate sticks and carrots that
facilitate prompt payment.

But to now have a double standard, to now say that in respect of the security of
payment regime that we expect the private sector to comply with but it will not apply to us, is
astonishing and | have never seen it done anywhere in Australia or overseas.

75 The Hon. C. BONAROS: So we're out of step now with the entire nation when it
comes to the distinction between public sector and private sector.

Mr MURRAY:: Yes, this is pioneering stuff.
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76 The Hon. C. BONAROS: | think we have probably overlooked a little bit the issue of
the statutory indemnity that would ordinarily apply. That seems to have been a bit of a side
consideration in this. Can you just elaborate on it a little?

Mr MURRAY: The statutory regime is premised on the basis that an application is
submitted not to the government but to authorised nominating authorities. They are nominating
authorities that are authorised by the regulator as able to receive applications and to then refer the
application of the disputed payment claim to an appropriate adjudicator.

As long as those functions are performed in good faith and there is no fraud, the
legislature in its wisdom has granted the ANA and the adjudicator statutory indemnity so that if, for
example, Adjudicate Today were to refer to me a disputed payment claim and | look at the
documentation and | believe that it is not a dispute that relates to a prescribed contract but it is
subsequently challenged in the courts that it is a prescribed contract even though in good faith |
thought otherwise and made a determination, my determination would not only be quashed but |
would be requested by at least the claimant to refund my adjudication fees.

| would be exposed to the legal fees that both parties had incurred in relation to the
court proceedings, and in circumstances where all | did was to reorganise my schedule, reorganise
my timetable, discharge my statutory function in good faith and then find myself exposed to this. You
could say that | could insure myself for that, but that's a cost, and it is certainly a high cost for an
ANA.

77 The Hon. C. BONAROS: In terms of the mischief that this regulation is trying to
address, you have had the benefit of reading the transcript and the follow-up responses that were
given by government in relation to this. There was one case that was highlighted. Can you see any
justification for this based on the responses that government has given to date for this, given that,
again, they have highlighted one case and the difficulties that that case potentially presented?

But it's not like we have an explosion of claims in this area and balancing that against
the importance of this being in the scheme for small businesses, because we know that those
thresholds are not actually difficult to reach even when you're a small business.

Mr MURRAY: The argument about the mischief that this amendment is trying to deal
with is misplaced, and it is misplaced because it fails to grasp the manner in which projects are put
together. They're put together by a head contractor who subcontracts parts of the construction work
or construction services to subcontractors who, inturn, subcontractparts ofhte subcontract works or
subcontract services to sub-sub contractors and so, where the payment breaks down at the upper
end of the contractual chain, that sort of pyramid structure filters down and has a cascading effect.
So, if a state government enters into a contract for construction services, much of those construction
services would be subcontracted.

If there's an argument about a payment claim that that contractor submits to the state
government and is unable to have that disputed payment claim rapidly resolved and it's referred to
either arbitration or litigation, which in my experience is an extremely protracted and very expensive
process, whilst at the same time that head contractor, in relation to the same services and the same
contract, would be subject to the subcontractor's submitting claim, and if the subcontractor succeeds,
he has to pay the subcontractor while waiting to claw back or at least get the money, the whole
system breaks down.

78 The Hon. C. BONAROS: To be clear, Mr Murray, you're one of the architects of this
scheme not just in South Australia but nationwide. Comments have been made to this committee—
and | know you have dealt with them in your opening statement—that this was never intended to be
captured in the scheme. Can you just rule that out or rule it in, whichever way you see fit? There was
a lot of debate around this in South Australia that this was a particularly broad category and there
was not an intention on the part of parliament, as has been suggested, that this was never supposed
to fall within the scheme.

Mr MURRAY: The thrust of the security of payment regime is clearly intended to
protect any party that enters into a construction contract or construction services, the statutory right,
regardless of what is in the contract, to have progress payments. The reason that it provides for
progress payments is to keep the cash flowing, because cash is the lifeblood of the industry and it
has that cascading effect.
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79 The Hon. C. BONAROS: To be clear then, the reason that this was drafted as,
arguably, broadly as it was was to ensure that it captures the sorts of things that are now being
excluded by regulation? So there was a deliberate move, in fact, by parliament to ensure that that
last category was deliberately broad enough to ensure that nobody is left out of that supply chain?

Mr MURRAY: Correct, and if you look at, for example, the recent Western Australian
legislation, you will find that there is an express provision in their legislation that the act will bind the
Crown. If you look at the Victorian legislation, you will find a similar provision that it binds the Crown.
You don't find that provision in the South Australian act, which is a bit unusual, but it has left the door
open for such a regulation to occur and that's unfortunate.

80 The Hon. C. BONAROS: | appreciate we've got timing issues today, but Mr Murray,
in terms of moving forward, could you perhaps provide this committee with some advice as to what
is an appropriate course of action with this regulation and, indeed, what the government ought to do
going forward to address this issue?

Mr MURRAY: It should recant. It should simply withdraw the regulation and ensure
that the legislation in South Australia is in step with every other jurisdiction in the country.

81 The Hon. C. BONAROS: Thank you.

82 The Hon. JJAW. GARDNER: Apologies, | didn't have a question and now | do.
Connie sort of dealt with this in her analysis, but coming back to this question of who is going to be
captured by this. You explained the system breaks down if a head contractor is forced to pay their
small business subcontractors and so forth, and you explained in your opening statement the
principle of the scheme should make it irrelevant anyway, but there is a political consideration of
ultimately if there are businesses that have—the head contractors are the ones that are going to be
captured directly by this, not the small businesses. | think that's the department's claim or the
government's claim.

What sort of businesses in your experience would be capable of reaching the
threshold to be that head contractor? In my mind, | can imagine some fairly medium-sized
businesses, South Australian-owned family businesses, for example, which might be in this situation,
but how small can a business be before it could potentially be responsible for that?

Mr MURRAY:: Before it hits the threshold?
83 The Hon. J.A.W. GARDNER: Yes.
Mr MURRAY: Well, $4 million isn't a big contract.
84 The Hon. JJAW. GARDNER: No, | wouldn't have thought so.

Mr MURRAY: It's not a big contract. Most small businesses have the aspiration to
enter into large contracts, and we want to encourage it, don't we?

85 The Hon. J.AW. GARDNER: Apparently.

Mr MURRAY: We want to encourage companies to grow and to pursue large
contracts.

86 The Hon. JAW. GARDNER: | guess, just to finalise, in my mind this would really
dissuade modest-sized businesses from having this aspiration if it was put into place.

Mr MURRAY: Yes, but even if one were to accept the argument that it's not going
to have a big impact, well, if it's not going to have a big impact, why introduce it?

87 The Hon. C. BONAROS: Perhaps just finally, Chair, and this is the last one, but |
think it's an important one: you did mention the guidelines and the assessment that is required to be
taken against those. We don't know, and | am sure that we will be asking those questions, but to be
clear: there is a legislative requirement that an assessment be taken against those guidelines that
you mentioned before changes of this scope and nature are implemented by government.

Mr MURRAY: There's a publication called Better Regulation Handbook, and within
that handbook it prescribes—and I've read that—that a regulatory impact assessment must be
undertaken. If you undertake that and you want to move forward to that, you then have to do a risk
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impact statement (RIS), but part of that process involves consultation. What is the point of having a
handbook entitled 'Better Regulation' if you are not going to stick to it? Why publish it?

88 The Hon. C. BONAROS: Thank you.

89 The PRESIDING MEMBER: Thank you very much for coming in and providing your
testimony this morning, Mr Murray. We do appreciate it. As | said earlier, we will provide you with a
copy of the draft transcript. If there are any clerical corrections that you would like to suggest, please
contact Matt or Maureen. Once again, thank you for your time this morning.

Mr MURRAY: Thank you.

THE WITNESS WITHDREW
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WITNESSES:

van HOLST PELLEKAAN, DAN, Small Business Commissioner, Small Business Commission South
Australia

JACKSON, GRAEME, Executive Director, People and Corporate Services, Department for
Infrastructure and Transport

90 The PRESIDING MEMBER: Thank you very much for your attendance today. |
would like to start this session by acknowledging that the land we meet on is the traditional land of
the Kaurna people and that we respect their spiritual relationship with their country. We also
acknowledge the Kaurna people as the traditional custodians of the Adelaide region and note that
their cultural and heritage beliefs are still as important to the living Kaurna people today.

My name is Reggie Martin and | am the Presiding Member of the Legislative Review
Committee and | would like to thank you for appearing before the committee today. The Legislative
Council has given the authority for this committee to hold public meetings. The proceedings are being
broadcast to the public online via the Parliament of South Australia website. A transcript of your
evidence today will be forwarded to you for your examination for any clerical corrections. Should you
wish at any time to present confidential evidence to the committee, please indicate and the committee
will consider your request. Parliamentary privilege is accorded to all evidence presented to a standing
committee; however, witnesses should be aware that privilege does not extend to statements made
outside of this meeting. All persons, including members of the media, are reminded that the same
rules apply as in the reporting of parliament.

I will quickly introduce Mr Lee Odenwalder, Mr Alex Dighton, the Hon. Connie
Bonaros, the Hon. John Gardner and the Hon. Nicola Centofanti, and Matt Balfour and Maureen
Affleck here from the secretariat.

We would like to start perhaps with you, the Hon. Mr Dan van Holst Pellekaan. If you
would like to perhaps do a quick introduction of yourself and your role and if you have an opening
statement and then we will ask you some questions and then we will move on to Mr Jackson after
that.

The Hon. D.C. van HOLST PELLEKAAN: Sure, thank you, Chair. | am Dan van
Holst Pellekaan, Small Business Commissioner, and | don't have an opening statement. I'm happy
to take any questions.

91 The PRESIDING MEMBER: Alright, the floor is open for questions for the Small
Business Commissioner.

92 The Hon. C. BONAROS: | think we might just start where we ended with those
guidelines that were referred to you. You have both had the benefit of hearing the evidence that was
just provided by Mr Murray. Do we know whether an assessment was taken against the Better
Regulation Handbook and the RAI and RIS, | think they are called, featured in developing these
regulations?

The Hon. D.C. van HOLST PELLEKAAN: No, I'm not aware of it. | have been in the
role for just over three months, so | can't rule out that it might have happened, but | will answer that
question in the context that there is actually no technical connection between the Small Business
Commission and the act. We have a practical connection and I'm happy to go into that if you want.

93 The Hon. C. BONAROS: We might do that in a moment, but, Mr Jackson, could you
perhaps deal with that question of whether that assessment against the guidelines was actually made
and if it was made what was the consultation attached to that?

94 The PRESIDING MEMBER: Just before we do that, just for Hansard purposes,
would you like to introduce yourself and state your role? We were going to do it slightly different, but
that's okay.

Mr JACKSON: No worries. | am Graeme Jackson, Executive Director, People and
Corporate Services at the Department for Infrastructure and Transport.
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95 The PRESIDING MEMBER: Thank you.

Mr JACKSON: There was none because we did not see this as a major change. We
have a disagreement, a different perspective from Mr Murray, about the impact of this regulatory
change.

96 The Hon. C. BONAROS: And you have a different view based on what, Mr Jackson?

Mr JACKSON: Based on the fact that fundamentally the Act is there to protect small
business and contractors and subcontractors from people not paying their bills when they are due
and payable. There are a number of other things that the state government has to adhere to that
provide the protections that ensure that contractors get those protections anyway—the model litigant
provisions, Treasurer's Instructions 11 where we have to pay invoices by 15 days, and also our
general contracting structure which has a number of things in the contracting structure in relation to
building a collaborative process so 99.9 per cent of these things never get to a dispute such as this
because of all of those frameworks and things that we have to comply with in order to do the right
thing and the government should do the right thing and does do the right thing.

97 The Hon. C. BONAROS: So, given that's the case and you haven't had an explosion
in numbers of claims, why the carve out?

Mr JACKSON: It's because there is a possibility that a large corporation will use
these provisions to seek payment of moneys in large quantities that they are not entitled to ultimately
because of the very generous way in which this act rightly operates in relation to small business and
subcontractors.

We are just trying to stop the large multinationals taking advantage of these
provisions that were brought in for a different purpose, as we see it—and obviously people have
different views as to what the legislation was brought in for.

98 The Hon. C. BONAROS: | think the intent of the legislation is quite clear if you go
through Hansard and if you worked on the implementation of that legislation, but why then a
distinction between public and private sectors? Why is this good enough for the public sector and
not good enough for the private sector?

Mr JACKSON: Because the private sector aren't subject to all of those things that |
have just talked about that the government is subject to, and we have got to behave appropriately,
and we do because of model litigant provisions, Treasurer's Instructions, the way our contracts are,
and the public rightly hold us to account for our behaviour.

99 The Hon. C. BONAROS: You have just heard evidence that this will put us out of
step with every other security of payment scheme in the nation, if not globally. How is that justifiable
on the basis of what you have just said? We are now moving backwards in terms of what the scheme
was intended to do and we are going to be out of step with every other jurisdiction, but we say, 'Well,
that's okay because we've got other things that we do that ensure that we're model litigants.'

We know that the biggest offender in most of these cases is actually state
government. When you look at security of payment issues and when you look at late payments, we
know that predominantly it is state government that has contributed to those numbers. How is it that
we can say then that state government should be exempt and the private sector should be held to a
different standard?

Mr JACKSON: We wouldn't agree that that's the case. We would agree that we do
pay our invoices on time.

100 The Hon. C. BONAROS: Has there been a history of late payment on state
government projects in this jurisdiction? Yes, there may be moves to address that, but have we had
a history of late payment by state government on projects in South Australia?

Mr JACKSON: The whole state government? | can only speak for the Department
for Infrastructure and Transport where | work, and with the systems and processes that we have in
place, | don't believe there has been for our department, but | can't speak for other departments.

101 The Hon. C. BONAROS: | might just remind you, Mr Jackson, that we actually had
to introduce legislation recently to address that issue to ensure that state government did pay its bills
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on time, and that was a reflection of the fact that state government actually has a history of paying
late.

102 The PRESIDING MEMBER: The witness did just say he can only speak on behalf
of his department.

103 The Hon. C. BONAROS: Yes, sure. We will talk in relation to that department then.

Mr JACKSON: If you would like to bring any such examples to my attention, | am
happy to go away and deal with them.

104 The Hon. C. BONAROS: Sure.

105 The Hon. N.J. CENTOFANTI: Can | have a supplementary on that? | appreciate
your comments around Treasurer's Instructions and the like, but what if the framework is not adhered
to by government?

Mr JACKSON: Then people would be acting in a way that was contrary to the public
sector code of ethics, contrary to legislation and contrary to the way we are required to behave. |
would find that to be very unlikely.

106 The Hon. N.J. CENTOFANTI: But what are the protections for the businesses?

Mr JACKSON: Large multinational corporations, which we are talking about and
which this is intended to—

107 The Hon. N.J. CENTOFANTI: But I don't think we are completely talking about large
corporate multinationals—

Mr JACKSON: That was the intent of the change.

108 The Hon. C. BONAROS: That may have been the intent, but | think we have moved
beyond that to know that it will capture others who aren't trying to effectively work the scheme to
ensure they fall within those provisions, so everybody is going to be subject to it. So it is not just large
multinationals, it's small businesses.

Mr JACKSON: Anyone who enters into a contract of $4 million or more with the
state.

109 The Hon. C. BONAROS: Yes, and the suggestion is that there aren't any small or
medium businesses that fall within that category. Well, we know the value of these sorts of projects
overall.

Mr JACKSON: It's a question of what the threshold should be. We linked the
threshold to the Parliamentary Committees Act and the public—

110 The Hon. C. BONAROS: How did you reach the threshold?

Mr JACKSON: The Parliamentary Committees Act and the Public Works Committee
threshold for projects to go before that committee is that amount. That was a rational thing that exists
already and it is rational to link it to.

111 The Hon. J.AW. GARDNER: Can | ask a question here, because | have been here
16 years and the threshold of the Parliamentary Committees Act, which | hadn't realised was part of
the considerations here, for public works has not changed in that time. It has been given
consideration and it has been politically suppressed to ensure that there are never any opportunities
for governments to have projects that miss the opportunity to appear at the Public Works Committee.

That sounds to me like a really poor basis on which to determine the threshold where
a small business contract with government would be. Having been responsible for a couple of billion
dollars worth of school buildings, | can recall an enormous amount of South Australian small and
medium business that had responsibility for projects that were over $4 million. The member for Black
would remember from his time that you are talking about refurbishing a few bathrooms and maybe
fixing a roof in a school.

| am therefore wondering if the Small Business Commissioner can give us some
feedback on what a small business is actually defined as in his remit before we can fully understand
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whether this $4 million threshold accurately can be described as only capturing large multinationals
who might be taking the state for a ride.

The Hon. D.C. van HOLST PELLEKAAN: | can't help with that too much but let me
explain. There is no one definition that works across the state or across the nation for small
businesses. Some people use 20 employees. Some people use revenue, turnover. New in the role,
of course this interests me, to try to find out if maybe should we be doing that. The history in the
Small Business Commission is that, given there are so many different potential definitions to cling to,
and the risk then of ruling out supporting a business that might just be outside of that line, the Small
Business Commission historically has actually not tried to define—we help you if you are on this side
of the line, you fit this description, but we don't help you if you fall on the other side of the line or
outside of that description.

It is true to say that there are plenty of small businesses who could have contracts
over $4 million without a doubt, and businesses that we would all consider to be small businesses
without any difficulty, but | can also share some statistics about disputes under the ANA system. |
have looked at the last three years and one quarter, which takes us up to September just gone. With
all of the ANAs there were 128 disputes. Three of them over $4 million and none of them included
the State Government as the respondent.

| have also asked my office to go back and look at our records more generally, and
in our management information systems there is no record of a business that has come to the Small
Business Commission with a dispute with the state government in excess of $4 million. That's not a
judgement on the pros and cons of the regulation, but they are some facts that | have brought to
share with the committee.

112 The PRESIDING MEMBER: Thank you.

113 The Hon. J.A.W. GARDNER: [ think that's really helpful. | guess my last thought on
this is, given what the commissioner has just said, I'm left wondering what mischief we're trying to
fix.

114 The Hon. C. BONAROS: | think we all are. Commissioner, can | just ask a question
in relation to the role that you play in this, and | say this appreciating you have just come into this
role in the last three months. | have worked with industry groups now for over 20 years on this area
and, having dealt with the previous commissioner, this was one of the areas that they were actively
engaged and involved with. Security of payment issues have historically, since this legislation has
been in place, been brought to the attention of the commissioner every time there is an issue. Has
that changed? It has been quite difficult to get to this point.

The Hon. D.C. van HOLST PELLEKAAN: | don't think it has changed. Keep in mind
my relative experience. | don't think it's changed. We are a place that welcomes small businesses
and, in fact, medium-sized businesses as well to contact us, to seek support. If it was something that
fell clearly under the Building and Construction Industry Security of Payment Act, we would
encourage people to take that pathway, so that would then remove us from that system immediately.
Certainly, we get small businesses coming in all the time.

115 The Hon. C. BONAROS: And that would include a referral to this from your office,
potentially, of someone who comes with an issue, and you say, 'The appropriate place for this—

The Hon. D.C. van HOLST PELLEKAAN: If we thought that was the appropriate
pathway, we would certainly recommend it. The commission is set up for business to business,
business to local government, business to state government disputes, and we have some disputes
between small businesses and the state government, but none of them that would be captured by
this regulation.

116 The Hon. C. BONAROS: Thank you.

117 The Hon. N.J. CENTOFANTI: Just a final question from me to Mr Jackson: if this
regulation is about not allowing multinational companies to take the state government for a ride, given
that the disputes go to an adjudicator in the current process, isn't that the job of the adjudicator to
decide? If that is the case, then why the need for this exemption regulation?
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Mr JACKSON: | guess we make the point that those provisions are so slanted in
favour of making payment that it would be highly possible that a large payment order would be made
against the state where it's highly contested and ultimately it would be proven not to be payable, and
that money would lie in the hands of the large company for the length of the protracted dispute for
us to have to recover that amount.

118 The Hon. N.J. CENTOFANTI: But wouldn't the adjudicator take all issues into
consideration?

Mr JACKSON: | am sure they would, but the reality is that the way the provisions
are written, as we understand them to operate, and the way the process works is that we would be
at a disadvantage and likely be found against on that basis where the bar for deciding for payments
payable is a lot lower than it would be in the—

119 The Hon. C. BONAROS: But, Mr Jackson, by the same token, you could capture a
small business that would be far more disadvantaged by it than the government would be by
excluding them from the scope, which is the exact opposite of what you are trying to achieve for the
government. So you are saying the government shouldn't be disadvantaged, but you could be
disadvantaging a very small player in the field that is not a multinational and ought to have the benefit
of this, and you have people there who are actually impartial and whose job it is to assess whether
someone should have access to that payment. How is that justifiable?

Mr JACKSON: | think that goes to the threshold. We picked $4 million as a threshold
that was justifiable because it was one in existence. | accept that there are arguments that it could
be higher.

120 The PRESIDING MEMBER: | note the time; we are pretty much out of time. There
may be some questions on notice that we might need to submit to you, if that's okay. | would just
point out that there is only one more meeting of this committee in two weeks, so if we do get questions
on notice to you, if it is possible to get a very quick response that would be very useful for the
committee.

Before we close, Mr Jackson, we did go slightly off track and | didn't give you the
opportunity to make an opening statement. Did you have anything you wanted to add that you haven't
had the chance to say yet?

Mr JACKSON: No, not at all. Thank you for the opportunity to appear here. | am just
happy to answer questions.

121 The PRESIDING MEMBER: Thank you, both. We really do appreciate it. All
witnesses today have provided a lot of clarity, so thank you very much. We will send you a draft for
clerical corrections. If there are any dramas, please let us know. Once again, thank you for attending
today.

The Hon. D.C. van HOLST PELLEKAAN: No worries. Thanks, folks.
Mr JACKSON: Thank you.

THE WITNESSES WITHDREW
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